
Properties sold on auction is not necessarily the bargain buy everyone seems to think it is. This is 
because the property on auction isn’t necessarily being sold due to financial distress. In today’s times, 
homeowners have turned to auction as a means of selling their property as soon as possible and for as 
a high a price as possible. When planning on buying a property on auction, it is important to do your 
homework and prepare. This is what you need to know about property auctions:

There are different types of properties that can be bought on auction, they include:

• Property up for sale by the owners themselves as a means of selling the property as quickly as 
  possible.
• Sale in execution. This is a sale due to the financial distress of the property owner.
• Property in possession. Property that has been bought back by the bank, in other words, a 
  repossessed property.
  

What to do before the auction:

Before the auction, there are certain things you can do to prepare, this includes:

• Viewing the property before the auction, as these properties are sold “as is”. 
• Gather additional information on the property being auctioned ahead of time. Find out more about 
  the area, local schools, facilities, asking price for properties in the said area etc.
• Make sure to have a copy of the Conditions of Sale. The reason being, before buying this 
  property, it is important to know exactly what you are buying. You could be taking over accounts 
  that have not yet been paid etc.
• If you are going to bid on a property, ensure that your finances are ready well in advance.
• Finally, if you cannot physically attend the auction, and want to bid by phone, you will have to 
  organise this in advance.
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What to do at the auction:

When arriving at the auction, there are certain processes that need to be followed before you can bid 
on the property, this includes:

• When arriving at the auction, you need to register to bid on the property. To register, you will need 
  your ID, proof of residence, and the fee for registration.
• Go through the provided Conditions of Sale and ensure that no changes have been made to the 
  document. 
• Ensure that the auctioneer can clearly see you.
• If your bid is successful, you will be instructed to sign the Conditions of Sale as a means of 
  confirming your purchase.
• You will then have to pay the auctioneer’s commission which is usually 10% of the purchase price 
  plus VAT, as well as a deposit of 5% of the purchase price.
• You will need to have the funds shortly after the auction as this is a guarantee to the seller that 
  you can purchase the property.

What will happen after the auction:

After the auction, if the buyer of the property is dissatisfied with the property for whatever reason, it’s 
too late. This is because auction properties are sold “voetstoots”, which means “as is”. This is one of 
the main reasons why it’s so important to see the property as part of your preparation before the 
auction. It’s also important to note that if the buyer defaults on the sale, the seller can take legal action 
and force the buyer to fulfil the contract. Before bidding on a property, it is important to make sure that 
you want to buy and can afford to buy the property being auctioned, as the breaching of contracts 
comes with serious financial and legal repercussions.
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“I’ve been struggling to pay off my debt and to manage my finances. As a result, I am now under debt 
review. Can I still rent a property even though I am under debt review?”

The answer, in short, is yes. The process of debt review is considered to be a saving grace for those who 
are struggling to pay off their debt and manage their finances. Even though debt review helps you with 
your financial management, it is common to also feel limited by the debt review. Whilst under debt review, 
you can take out new loans, as debt review is designed to help you settle your current debt. You may, 
however, have additional financial concerns when under debt review, for example, the question of 
whether you can rent a property while under review.

Debt review is not a credit agreement itself, which means that if you are under the debt review process, 
you can still rent a property. In addition, there are absolutely no legal requirements that state that an 
individual who is undergoing a debt review, cannot rent a property or be party to a lease agreement.

RENTING PROPERTY UNDER DEBT REVIEW
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We all know the hassle of moving, even if it is just around the corner. Due to family reasons, employment 
opportunities, or university studies, it is not uncommon for people to not only move down the road but also 
to move to different provinces in South Africa. This is indeed a challenging task, however, technology has 
made it a lot easier to find the perfect home for you, even if you are nowhere near it.

Here are some tips you can follow if you are planning on buying property in another province and 
need to find your new home:

1. Seize the power of social media:

Social media is a quick and efficient way to let your friends and family on social media know about 
your home search. The more people that know about your planned move, the more chance you have 
of someone in that area knowing of the perfect fit for you.

2. Go online:

The first place that you can start your property hunt is online. You can easily gain access to massive 
amounts of available properties and information from the comfort of your own home.

3. Virtual tours:

Don’t just look at the photos of the property posted online. A lot of properties have full virtual tours 
which means that you can take a virtual stroll through the entire property without physically being 
there. If the property does not have a virtual tour, you can use tools such as Google Maps to view the 
property and neighbourhood from the outside, giving you a clear indication of whether this 
neighbourhood is the perfect fit for you.

BUYING PROPERTY ONLINE

It is important to remember that when you apply for a rental, real estate agents, as well as landlords, will 
run a full background check on your financial situation, which includes credit agreements, judgements, 
defaults and whether you are currently under debt review. Take note that if you are deemed unfit for the 
rental, it will be a result of some other factor, as real estate agents are not permitted to deny your 
application solely on the fact that you are under debt review.

How can you increase your chances of securing a lease agreement while you are under debt review? It 
is common for real estate agents and landlords to still have some concerns with regards to your debt 
review status. To settle these concerns, your debt counsellor may provide the real estate agent or landlord 
with a proof of budget that indicates that you are in fact able to afford the rental amount every month. You 
may also provide the real estate agent or landlord with bank statements that indicate that you can afford 
the rental amount. You can also offer a double deposit, or another person to co-sign the lease with you.



The Western Cape High Court, on 14 December 2018, handed down a consolidated judgment in 
Standard Bank of South Africa Limited v Hendricks and Another et al and Absa Bank Limited v Louw. The 
judgement dealt with process and procedures to be taken on foreclosure of property and an attempt to 
streamline a process. The court answered 7 questions but, for brevity, I will only deal with 4 of them.

The first is whether personal service by the Sheriff of the High Court is required prior to the court granting 
judgement for payment of the full outstanding amount. There has been confusion regarding the 
requirements for service in the Western Cape and are considered out of line with the rest of the Country. 
The Court found that it is not sufficient just to leave the notice at the Domicilium Citandi (registered 
address) be it in the gate or under a rock. Sheriffs that have failed to personally serve and subsequently 
left the notice on a door or a rock has now been decided to be insufficient and will no longer be accepted. 
The Sheriffs will be required to attempt service after hours and on weekends if the property is vacant 
during work hours. Should this still prove fruitless, then the court must be approached to permit service 
by other means and that sufficient material be placed before the court to allow it to make said order. 
Further, Sheriffs are now no longer permitted to charge a danger/urgency fee when serving a summons 
in a township. This differentiation between suburban areas and township/less developed areas is unfair 
and is ultimately for the judgement debtor’s account. The court found this to be unfair and incorrect.

Secondly, is it appropriate to grant a money judgement and then postpone the order declaring the 
property specially executable in order to allow the judgement debtor time to remedy the situation. The 
money claim is intrinsically linked to the execution claim and the money order is a precondition for the 
execution order being granted. 

THINGS TO CONSIDER AND BE AWARE OF
WHEN BUYING A HOUSE ON BANK AUCTION

4. Visit the area:

Visiting the surrounding area is ideal, but not always possible, especially if the property is far away. 
However, it is still a good idea to visit the area before moving. When you visit the area, you will have 
the opportunity to see the area and surrounds in person. You can plan your visit ahead, and schedule 
your viewings with your estate agent.
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It was decided that both money and execution claim should be considered together as it reduces costs 
and also time. It was decided that it is counterproductive to permit a judge to simultaneously grant a 
money order and execution order only then for the same judge to postpone the execution order. As a 
result it would not seem that the Western Cape High Court will no longer postpone execution orders 
unless there are extenuating circumstances that force their hands.

Thirdly, does a court have a discretion to postpone the application for execution in order to afford the 
judgement debtor time to remedy the default? The right to remedy the default is a matter of law, and in 
terms of section 129(3) of the National Credit Act the only time the right cannot be exercised is when the 
property is realised on auction. The judgment debtor is afforded the opportunity to purge all outstanding 
debt with the credit provider and reinstate the credit agreement up to the moment before the property is 
realised. Further, the Western Cape High Court will be reluctant to postpone the order declaring the 
property in mention specially executable and that by simply ordering the property specially executable 
does not infringe on the right mentioned in section 129(3) of the National Credit Act.

Finally, the circumstances under which a court will set a reserve price and how it is to be determined. The 
court has a discretion to set a reserve price but, must consider certain factors when doing so. Such as the 
nature of the family and state of the property to mention a few. The banks argued that setting a reserve 
price could mean that the property would fail to sell and would place the banks in a negative position, in 
that many properties are in poor conditions and must be sold at a lower price in order to be realised on 
auction. That a reserve price would then render the auction useless. The Court disagreed, it cited the fact 
that by selling a home at a lower price (below potential market value) can be prejudicial to the judgement 
debtor. That in most cases a voluntary sale can realise more than a forced sale. The Court held that it 
would be only in exceptional circumstances that a court would not set a reserve price.

The salient points to surrounding the judgement are that a Sheriff of the Western Cape High Court must 
personally serve a summons and notice of execution on a judgement debtor that he or she must attempt 
to do so afterhours and during weekends and only after this is exhausted can the court be approached to 
permit varied service. That a court will not postpone the application of the auction and money judgement 
without extenuating circumstances and that the judgement debtor is entitled to purge all debts related to 
the judgement and have the credit agreement reinstated up to the date when the property is sold on 
auction. Finally that the court will be permitted in its judgement to set a reserve price, that the property 
may not be sold for less than this. This will protect the judgement debtor rights and also ensure that the 
property is not sold far below its market value. 

Should you have any further question please feel free to contact me.

Robert A. Louw 


