
Non-refundable or Forfeiture Clause

Sellers are sometimes sold on the idea of including a non-refundable deposit clause in the Contract of 
Sale. More often than not, sellers are under the impression that they will be entitled to all of the 
non-refundable deposit or monies already paid to the conveyancer on account of the purchase price if the 
purchaser breaches a Deed of Sale and such breach results in the cancellation thereof.

The seller will, however, then find out that after cancellation of the contract due to breach, that not all 
amounts may be retained as liquidated damages or as a non-refundable deposit. 

In terms of our case law, Matthews v Pretorius (1984) (3) (SA547W) and the Conventional Penalties Act 
15 of 1962 ("the Act"), any penalty or liquidated damages contained in a contractual obligation shall be 
subject to the provisions of the Act which affords the Court the discretion to, on hearing a claim for a 
penalty or a non-refundable deposit, find that it might be out of proportion to the prejudice suffered by the 
creditor and the Court may reduce the penalty to such extent as it may consider equitable under the 
circumstances, taking in due consideration the interests of all concerned. 

This means that any forfeiture stipulation resulting from the cancellation of an agreement, including 
non-refundable deposits, as well as the retention of certain monies already paid by a purchaser as 
liquidated damages, will be subject to the measurement as described in the Conventional Penalties Act.

Estate agents should be very careful not to create an expectation with the seller that he or she will be 
entitled to all of the non-refundable deposit or monies already paid to the conveyancer on account of the 
purchase price if a purchaser breaches a Deed of Sale of immovable property and such breach results 
in the cancellation thereof.

The role of conveyancers is important to understand as well. It is not expected from conveyancers to act 
as a Judge and Jury when dealing with monies in their trust account when a dispute arises about who 
should be the rightful recipient of such monies once the Deed of Sale is cancelled. Unless and until such 
time as an agreement has been reached between the parties or a competent Court has made an order, 
it cannot be expected of conveyancers to pay the monies to either party.

Breach of Contract
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The relationship between a purchaser and seller is governed by the Contract of Sale. The breach of 
contract occurs generally when a party to a contract without lawful excuse fails to honour his or her 
obligations under the contract. 

When a contract is cancelled in terms of the breach clause of the said contract, the aggrieved party would 
normally have the right to claim damages from the guilty party. When claiming damages, the aggrieved 
party must note that the Conventional Penalties Act will also be applicable to the amount of damages that 
may be claimed. 

In the instance of the seller, the seller's damages will often only be liquidated once the property is resold 
and the seller's claim will only be for the deficit between the amount of resale and the original contract 
sum of the cancelled agreement.

Rouwkoop

A rouwkoop clause in its pure form comes from our common law. It is derived from the Dutch words 
meaning "regret and purchase". Such a clause entitles a party to a contract to pay a sum of money in 
order to be allowed to withdraw from the contract. It essentially sets a purchase price for freedom from the 
contract payable by the purchaser. If the purchaser then withdraws from the contract and pays the agreed 
rouwkoop amount, he will be acting in accordance with the terms of the agreement and his withdrawal will 
not constitute a breach of contract. (It is not regarded as a penalty.) This is clearly very distinguishable 
from a penalty clause which would come into operation only where there was a breach of contract.
 
Unfortunately, many sale agreements confuse the position in law whereby the forfeiture clause is merged 
with a rouwkoop clause, which provides that if the purchaser breaches the agreement and the seller 
cancels the agreement as a result thereof, the purchaser will forfeit his or her deposit as rouwkoop. 

In a decision of Royal Anthem Investments 129 (Pty) Ltd v Yuen Fan Lau and Shun Cheng Liang 
(941/2012) (2014) (ZASCA 19) (26 March 2014), the Court had to interpret a rouwkoop clause in a Deed 
of Sale which read as follows: "Will have the right to cancel the agreement and to keep other amounts 
payable as rouwkoop, or by means of any pending decision by a Court of the real damages suffered".

The Court in this instance found that the deposit was not an amount as envisaged by the rouwkoop clause 
in the true intention of the rouwkoop clause history. A penalty clause will only come into operation when 
there was a breach of the contract.

Conclusion

From the said case law and the provisions of the Act above, it is clear that:

1. Non-refundable deposits are a myth and together with forfeiture clauses, subject to scrutiny by the
    Courts. Unless the parties to the agreement can come to an agreement regarding the penalty, the
    Court must be sought to quantify the amount payable as a penalty.
2. A rouwkoop clause in a Deed of Sale must be clearly distinguished from the penalty clauses above
    as it is not subject to the provisions of the Conventional Penalties Act.

So, be sure to demystify the myth before you enter into one of the most important transactions of your life. 
Consult with an attorney.
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What one’s neighbour builds on their property, is not something the owner of the neighbouring property 
has a lot of control over. Unfortunately, it can have a negative impact on your property if the building work 
completed on your neighbour’s property does not comply with building regulations. Furthermore, it can be 
aesthetically displeasing, and be a sore eye to your property. Is there anything you can do in terms of the 
law to assist you in situations like these? 

Buildings not complying with building regulations: 

In the context of increasing state regulation, the adjudication of neighbour disputes about building has 
now apparently mostly migrated from the private law context of reasonableness to the public law context 
of legality. One consequence of this shift is that any building, first of all, has to comply with statutory and 
regulatory requirements before there could be any question about the reasonableness of any impact it 
may have on neighbours. Building works that do not comply with the applicable formal requirements 
(including permission to develop or subdivide, removal or amendment of restrictive conditions, 
compliance with zoning restrictions, and approval of building plans) are illegal regardless of their effect on 
neighbours. 

To have these building works declared illegal (to have building work stopped or to have the completed 
building work demolished), neighbours do not have to prove that the buildings are unnatural, abnormal or 
unreasonable in the context – the mere fact that they do not comply with the formal requirements is 
enough to render them illegal. Building and zoning regulations are normally enforced by the relevant local 
authorities, but if they fail to do so, it has been decided that neighbours have the necessary locus standi 
to apply for a court order to enforce compliance with the relevant laws and regulations. 

Remedies

The local authority or neighbours can obtain an interdict to stop the building work and – at least in some 
instances – an order to have the illegal buildings demolished. 

It has been decided that the courts have the discretion to award monetary compensation rather than order 
demolition, but recently the courts have repeatedly stated that they will not be precluded from handing 
down demolition orders simply because buildings have been completed or because of the cost or value 
of completed building works or the hardship that the builder would suffer if a demolition order was 
granted.¹  

Views, sunlight, natural flow of air, privacy
 
A landowner cannot complain generally speaking, when otherwise lawful building works on adjoining or 
neighbouring land obstruct her previously existing view across that land or her previously existing access 
to sunlight, natural light or the natural flow of air.² 

In De Kock v Saldanhabaai Munisipaliteit³, the applicant argued that the building plans approved with 
regard to neighbouring land had to be reviewed and set aside because the building, once completed, 

MY NEIGHBOURS ARE RENOVATING 
THEIR HOUSE
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would allow the neighbours to see onto his property, thereby invading his privacy. The application was 
dismissed because the court found no indication that the local authority had failed to apply its mind or to 
consider the relevant legislation and regulations in approving the plans. The implication seems to be that 
a landowner does not have an independent, inherent right to oppose building works on neighbouring land 
that would afford a view onto his property.⁴  

Conclusion: 

If a building does not comply with the relevant building regulations, or is not built according to an 
approved plan, an aggrieved neighbour’s primary remedy is to report the building to the municipality. The 
municipality is then supposed to interdict the person transgressing building regulations from building 
further and can even order for the demolition of an illegal structure. If the municipality fails in 
abovementioned duty, a neighbour can approach the court to enforce compliance with municipal 
regulations. 

Building work which is only aesthetically displeasing or cause a loss of privacy, but adheres to all 
municipal regulations, will not constitute an actionable cause of action. The rationale behind this is 
because of the subjective nature of aesthetic considerations – what bothers one neighbour will not bother 
the next. Therefore, a neighbour’s remedies in this regard are very limited. 

• [1] AJ van der Walt, The Law of Neighbours, 1st edition, (2010), p. 341-343
• [2] Van der Walt, The Law of Neighbours, p. 356
• [3] 7488/04 (2006) ZAWCHC 56 (28 November 2006)
• [4] Van der Walt, The Law of Neighbours, p. 372

Mr Reyneke owns a farm in South Africa and in terms of his last will and testament he bequeathed the 
said farm to his two sons in equal shares. Mr Reyneke died in 2019 and the executor of his estate 
requires clarification concerning the farm and the two sons.

Firstly, the distribution of a person’s estate when he dies is determined by the South Africa law of 
succession, subject to certain limitations. 

The South African law of succession is supported by the principle of freedom of testation in terms of which 
a person is given considerable freedom and discretion as to how his estate should be distributed at death.

One of the limitations to an executor’s freedom of testation is contained in the Subdivision of Agricultural 
Land Act 70 of 1970.  The Act prohibits the subdivision of agricultural land without the consent of the 
Minister of Agriculture. Without the consent of the Minister, the wishes contained in the will of Mr Reyneke 
cannot be carried out.

The following options are available to the testator and heirs:

1. Redistribution agreement – the heirs can enter into an agreement whereby the land is registered in
    the name of one heir and the value of the one-half share is paid to the other heir. Both heirs must

THE SOUTH AFRICAN LAW OF SUCCESSION
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   therefore inherit/bene�t equally; or
2. The land can be sold to a third party; or
3. The heirs can create a company/trust whereby the heirs become shareholders/trustees and the entire farm
    is to be transferred to the said company/trust. The heirs can therefore work together as co-shareholders or
    co-trustees even though they may not own portions of the farm in their individual capacity.

It is therefore important to make use of a �duciary specialist when drafting your last will and testament.

Any estate agency needs interns to function, they help generate new leads, assist with the marketing of 
the agency and ultimately bring in sales which generate commission. When employing or signing 
contracts of employment with any potential intern, it is of utmost importance to ensure that your agency’s 
and your own Fidelity Fund Certificate are in order and correctly issued.

This was brought to the head in the following matter of Tria Real Estate Pty Ltd t/a Pam Golding – 
Bloemfontein v Mandy Labuschagne & Metro Realtors Pty Ltd. The facts are relatively simple, the intern 
agent Mandy started to work for Tria Real Estate (hereinafter Tria) as an intern agent. She enrolled for her 
logbook and met all other requirements for her to become a fully registered estate agent The contract 
specified that all requirements were met by her and the principal and estate agency and the contract also 
included a restraint of trade in favour of Tria Real Estate CC. Mandy preceded to resign after one year and 
began employment at Metro Realtors. The applicant served or has applied for an urgent interdict 
restraining the respondent from working for Metro Realtors and cited the restraint of trade clause.

The Judge began with an analysis of the validity of the employment contract and found that the Fidelity 
Fund Certificate for Pam Golding (Tria Real Estate) was issued to Tria Real Estate CC, whilst the contract 
of employment was with Tria Real Estate Pty Ltd. The Judge cited settled law, which states that both 
entities have a separate legal identity and that Tria Real Estate had in fact converted from a close 
corporation to a propriety limited, but the Estate Agency Affairs Board had continued to issue the Fidelity 
Fund Certificates in the name of the CC. The applicant failed to remedy this, and no explanation was 
placed before the court as to why this was not remedied. The agency, Tria, had continued to function 
without remedying the situation.  The Judge referred to section 29B of the old Companies Act, which 
states the following:

“When a company is converted into a close corporation in terms of the Close Corporation Act, 
1984, the Registrar shall, simultaneously with the registration of the founding statement of the 
close corporation by the Registrar of Close Corporations in terms of the said Act, cancel the 
registration of the memorandum and articles of association of the company concerned.”

This conversion thus renders the original company defunct and the new company will have a new legal 
presence. Hence the CC will cease to exist with its separate legal identity and the Pty Ltd will come into 
being with a separate legal identity. The contract between Mandy and Tria was between a Pty Ltd whilst 
the agency’s Fidelity Fund Certificate was issued under its old legal identity which was that of a CC.

PRINCIPALS BEWARE, ENSURE YOUR 
FIDELITY FUND CERTIFICATES 
ARE CORRECT
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The Judge then discussed the validity of actions taken by agents and agencies functioning without a valid 
Fidelity Fund Certificate. Section 26 of the Estate Agency Affairs Act 112 of 1976, as amended, states that 
any person is prohibited from performing any act as an estate agent unless a valid Fidelity Fund 
Certificate has been issued to him or her and that the directors must also possess said certificate and 
extends to all the employees, and that any contracts undertaken by the principal or employees of the 
agency will be covered under its Fidelity Fund Certificate. If not, then the action is not covered, and the 
parties are not secured. Tria attempted to argue that the certificate issued to the CC should be extended 
to the Pty Ltd as it is one and the same entity. However, this was found to be a flawed argument. The 
reason given above stated clearly that the two companies are totally separate from one another with a 
totally different legal identity. The Court found that the applicant was not in possession of the correct 
certificate and could not act as an estate agent and secondly the contract of employment was between 
Mandy and a totally different agency. The Court held that the agreement entered between the parties be 
null and void and thus unenforceable. 

Clearly, the Court showed that agents, agencies and principals must periodically review their employment 
contracts and ensure that the Estate Agency Affairs Board issues the necessary Fidelity Fund Certificates 
correctly. This way, if any errors are detected, it can be corrected immediately. Contact the team at ESI 
Attorneys for any assistance with this or any other matter.

Contact Robert Andrew Louw for any assistance.
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