
If you don’t have an ANC, you are automatically married in community of property. This means that there 
is one estate between a husband and a wife. Everything is shared equally between spouses, which 
includes debts. However, with an antenuptial contract, the estates of each spouse remain separate. The 
difference comes with the addition of the accrual system.

What is an antenuptial contract?

An ANC determines whether a marriage will be out of community of property with/without the accrual 
system. It must be signed by the persons entering into a marriage, two witnesses and a notary public, 
and it must be registered in the Deeds Registries office within the prescribed time period.

What is the accrual system?

The accrual system is a formula that is used to calculate how much the spouse with the larger estate 
must pay the smaller estate if the marriage comes to an end through death or divorce. Only property 
acquired during the marriage can be considered when calculating the accrual. 

• If there is no accrual system, then the spouses have their own estates which contain property
  and debts acquired prior to and during the marriage – nothing is shared.
• The underlying philosophy of the accrual system is that each spouse is entitled to take out the 
  asset value that he or she brought into the marriage, and then they share what they have built 
  up together.
• The accrual system only applies if the marriage ends – either by divorce or death. You cannot 
  claim your share of the joint estate while you’re still married.

Whether or not you decide to include the accrual system in your antenuptial contract depends on the 
couple. Some may see the relevance while others do not. 

It’s important that both of you consult the lawyer who’s drawing up the ANC because both spouses need 
to be fully aware of the consequences. It’s also important to see someone who’s neutral, and who can 
mediate what goes into your ANC, because emotions can cloud your judgment, and it can be a stressful 
negotiation if one spouse has a lot of assets and the other doesn’t, for example.
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During a person’s lifetime he/she will accumulate assets as well as liabilities. The assets can be 
immovable or movable assets or cash. Assets may include a house, vehicles furniture and cash. The 
liabilities can consist of a home loan, personal loans and/or retail accounts. All the assets and liabilities 
form part of the estate of the person. At the time of death, the estate of the deceased needs to be reported 
to the Master of the High Court. The Master of the High Court will appoint an Executor to administer the 
estate. The duties of the Executor include collecting assets, paying liabilities and distributing the residue 
to the heirs.

Whether the deceased executed a valid will or not will determine how the estate will be distributed. If the 
deceased executed a valid will, then the assets will be dealt with in terms of the conditions stipulated in 
the will. The will may stipulate that the fixed property be transferred to a specific heir or that it be sold. If 
a person passed away intestate (without leaving a will) then the property can either be transferred to the 
intestate heirs, provided there is enough cash in the estate to settle liabilities, or the heirs indicate their 
willingness to settle liabilities (should there not be enough cash) to keep the asset/s. The alternative is for 
the property to be sold to settle the liabilities.

If the fixed property is transferred to an heir, the Executor will attend to the transfer after the liquidation 
and distribution account have laid for inspection free from any objections. Although no transfer duty will 
be payable, the deceased estate will bear the conveyancing cost as well as cost of obtaining rates and 
levy certificates. The Conveyancer will need to certify, in terms of Section 42(1) of the Administration of 
Deceased Estates Act, that the transfer is in terms of the liquidation and distribution account which has 
laid for inspection. Master certified copies of the will and liquidation and distribution account will be lodged 
together with the other transfer documents at the Deeds Office for registration purposes.

A property will be sold by the Executor in three instances:

• If it is stipulated in the Wil; or
• If there is a cash shortfall in the estate and the heirs are unable or unwilling to settle the shortfall; or
• The heirs in the estate request the Executor to sell. However, all the heirs need to be older than 
  18 years and they all have to consent to the sale.

The Executor can cause the property to be marketed and sold, even before the liquidation and distribution 
account has laid for inspection. It is however, important to note that a sale agreement can only be signed 
by the appointed Executor, on behalf of the deceased estate. Any agreement of sale purportedly signed 
prior to the Executor’s formal appointment is invalid and cannot be ratified.

DECEASED ESTATE TRANSFERS
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When a person dies, they leave behind an estate which includes everything they own. Estate Duty is 
payable on the estate of every person who dies and whose nett estate is in excess of R3,5 million. It is 
charged at the rate of 20%. Currently, SARS is responsible for collecting the Estate Duty of a deceased 
person.

THE BASICS OF ESTATE DUTY

The sale agreement should include a special condition stating that the sale is subject to approval by the 
Master of the High Court, and that consent itself require the written consent of all the heirs who have an 
interest in the property.

The extra requirements (consent by the heirs and the Master of the High Court) for a sale out of deceased 
estate, inevitably mean that there will be additional delays, both in concluding the sale agreement as well 
as taking transfer of the property. It is important that a purchaser be advised from the outset that this is an 
estate transaction and that delays might be experienced. 

The purchaser of an estate property needs to be made aware of the “Voetstoots clause”. Voetstoots mean 
that the seller is selling the property as it stands - a seller will not be liable to a purchaser for patent defects 
(these are defects which are visible) nor for latent defects (a defect that is hidden and may only become 
apparent later on). The only defect a seller would be liable for is one that is latent - that he/she had 
knowledge of and that he/she failed to disclose to the purchaser. In the case of a deceased estate there 
is no one to disclose to the purchaser and therefore the purchaser should take much more seriously his 
duty to inspect the property. That, before making an offer, he and/or she should fully apprise him/herself 
of the true state of the property as he/she will not be in a position to come back later and claim any 
damages from the Executor as seller. 

The costs of the transfer, including normal transfer duty, would be payable by the purchaser. The estate 
would carry the costs of obtaining rates and levy clearance certificates and cancelling any bonds 
registered over the property.

The Administration of a Deceased Estate is a complex process and death is a difficult time for family 
members to cope with all the legal and financial consequences of the death. Our specialised estate 
department can assist with not only the liquidation of the estate but also the safe and proper transfer of 
your assets to your beneficiaries.

Contact Mariska Fieberg for all your Estate and Estate Management needs.

Sources;

• Administration of Estates Act, Act 66 of 1965
• Wills Act, Act 7 of1953
• Intestate Succession Act, Act 81 of 1987 



How does an estate get reported to SARS?

Even if Estate Duty does not apply to you, it is still necessary to inform SARS that the person is deceased. 
It is recommended that you consult with a legal expert when going through such as process.
 Copies of the following documents must be sent to SARS:

• Death certificate or death notice.
• Identity document of the deceased.
• Letters of Executorship (J238) (if applicable).
• Letter of Authority (J170) (in cases where the estate is less than R250 000).
• Certified copy of the executor’s identity document.
• Power of attorney (if applicable).
• The name, address and contact details of the executor or agent.
• The last Will and Testament of the deceased.
• An inventory of the deceased’s assets.
• The liquidation and distribution accounts (if available).

These documents may be sent to the relevant Centralised Processing Centres that is closest to the 
Master of the High Court where the estate is being administered. 

How does Estate Duty work in relation to an inheritance?
All income received or accrued before the deceased’s death is taxable in the hands of the deceased up 
until the date of death, and will be administered by the executor or administrator acting as the deceased’s 
representative taxpayer. 

• After the date of death of a person, a new taxable entity comes into existence – the “estate”. 
• The assets of the deceased will be held by the estate until the liquidation and distribution account  
  has lain for inspection and become final under section 35(12) of the Administration of Estates Act 
  after which the assets will be either handed over to the heirs or delivered to the trustee of a trust
  estate.

References:

• http://www.sars.gov.za/TaxTypes/EstateDuty/Pages/default.aspx
• http://www.sars.gov.za/ClientSegments/Individuals/Tax-Stages/Pages/Tax-and-Inheritance.aspx
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What happens when a landlord or a tenant wants to cancel a lease? What rules and what legislation 
apply? What protection does the law provide?

HOW DO I CANCEL A LEASE?
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If you want to end your lease early, this can be done in situations where:

• the Consumer Protection Act or Rental Housing Act applies, or 
• there’s a clause in the contract that allows for early cancellation, or 
• if both parties agree to it.

If, on the other hand, one of the parties wants to cancel because the other is in breach of the contract, 
then certain notice periods come into effect - the first of which being, of course, that the aggrieved party 
is required to give written notice for the breach to be remedied. 

For tenants

• If your landlord is in material breach of the lease, then cancelling your lease early will not be in 
  breach of the contract. 
• If your landlord has met all the conditions of the lease and you decide to cancel your lease early, you
  will be in breach of contract unless the termination of the lease has been mutually agreed upon.
  Speak to your landlord before making any rushed decisions, chances are, you may be able to come
  to a mutual agreement whereby you are able to find a replacement tenant or sublet the property for
  the remainder of your lease.

For landlords

• Firstly, look to the provisions of the lease itself. Most leases contain a breach clause, which indicate
  a period of a number of days that are necessary to be given as notice to the tenant of a breach. If 
  there is no breach period specified, it will be a ‘reasonable period’ in terms of the common law.
• If you give notice of the breach, and it is not remedied in the breach notice period, this means that 
  you can take action to sue for whatever is owed or even issue summons and attach the tenant’s 
  goods by evoking your landlord’s hypothec, but you cannot cancel the lease and evict.

When it comes to cancelling agreements, it is always best to consult a legal expert since doing something 
from your own understanding and experience could lead to a court case.

References:

• https://www.privateproperty.co.za/advice/property/articles/how-to-cancel-a-residential-lease/3315
• http://www.schindlers.co.za/how-to-cancel-a-residential-lease/
• https://www.privateproperty.co.za/advice/property/articles/terminating-your-lease-agreement/3551
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